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                THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.                                      

                                  MISC (J). CASE NO. 31/2019 

                                       I/C with T.S. 33/2019 

Present: Sri Abhijit Saikia, A.J.S. 

Friday, the 11th day of December, 2020. 

 

1. LEGAL HEIRS OF LATE OBIAL SHEIKH 

2. MOFIZUL HOQUE 

3. LEGAL HEIRS OF LATE KHOKA SHEIKH 

4. LEGAL HEIRS OF LATE BATASHU SHEIKH 

5. LEGAL HEIRS OF LATE AYNAL HOQUE 

                                                                                  ………….   Petitioners 

                                                Versus       

 

1. MOSLEM UDDIN @ SHEIKH MOSLEM UDDIN AHMED 

2. SHEIKH SABIBAR AHMED 

3. NISHER UDDIN 

4. NOZRUL ISLAM 

5. SHAJU SHEIKH 

6. ANU SHEIKH 

7. ZAKIR HUSSAIN 

8. DULIA SHEIKH 

9. ZAHANGIR ALOM 

                                                                               …………   Opposite Parties 

1. THE STATE OF ASSAM 

2. THE ASSISTANT SETTLEMENT OFFICER, MANKACHAR 

                                                                …………   Pro Forma Opposite Parties     

    This case coming on for final hearing on 11/12/2020 in the presence of –  

     Mr. Abdul Baten Sk.       , Learned Advocate for the petitioners; and                                        

     Mr. K. K. Amin               , Learned Advocate for the opposite parties, 



P a g e  | 2 

 

And having stood for consideration to this day, the court delivered the following 

Order- 

 

                                                    ORDER 

 

1. The instant misc. judicial case arises out of a petition under Order XXXIX, 

Rules 1 and 2 read with Section 151 of The Code of Civil Procedure, 1908. The 

aforesaid petitioners had sought a temporary injunction against the opposite 

parties. 

 

2. The brief facts leading to the institution of this case as revealed from the 

petition are that: 

 

3. Obial Sheikh, Mofizul Hoque, Khoka Sheikh, Batashu Sheikh and Aynal Hoque 

were the owners and possessors of a plot of land measuring 2 (Two) Bighas, 

2 (Two) Kathas and 14 (Fourteen) Lechas, covered by Dag No. 180/175 under 

Patta No. 121, corresponding Dag No. 175 under the Khatian No. 95, situated 

at revenue village Fekamari, Part-II within the circle Mankachar. The aforesaid 

plot i.e. the suit land has been described in the schedule A of the petition. As 

per a family settlement, Obial Sheikh (since deceased) was owning and 

possessing the suit land till the time of his death as by cultivating different 

types of crops therein. After his death, his legal heirs i.e. the petitioner Nos. 

1(i) to 1(x) had jointly inherited the suit land and were cultivating different 

types of crops therein. However, the suit land is still standing in the names of 

Obial Sheikh, Mofizul Hoque, Khoka Sheikh, Batashu Sheikh and Aynal Hoque. 

The petitioner Nos. 1(i) to 1(x) had approached the staff of the Circle Office 

for the purpose of recording their names but they were assured that their 

names shall be recorded very soon. The opposite party No. 1 is a policeman 

and is presently posted in the office of the Superintendent of Police, 

Hatsingimari. As a part of a conspiracy and with the help of the other opposite 

parties, he had forcefully dispossessed the petitioner Nos. 1(i) to 1(x) from the 

suit land, although he does not have any right, title and interest over the 

same. He had grabbed the suit land by claiming that his name has been 

recorded in the revenue records. Finding no other alternative, on 29.09.2018, 
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the petitioners obtained a certified copy of the draft Chitha from where they 

came to know that the opposite party No. 1 has managed to enter his name 

as a Pattadar in the record of rights, thereby replacing the original Pattadars, 

while acting in collaboration with the staff of the Circle office. Neither the 

petitioners nor their predecessors had transferred the suit land to the opposite 

party No. 1 at any point of time. He had clandestinely entered his name in the 

record of rights which is void ab-initio and cannot grant any right, title or 

interests over the suit land. Thereafter, the petitioner Nos. 1(i) to 1(x) 

requested the opposite parties to vacate the suit land and ensure correction of 

the records. They also approached the pro forma opposite party No. 2 thereby 

requesting him for a correction of records and the deletion of name of the 

opposite party No. 1. The opposite parties had assured that there will be an 

amicable settlement to the dispute and that they would vacate the suit land 

and ensure correction of record of rights. However, they kept on deferring the 

date of amicable settlement on different pleas. The petitioner Nos. 1(i) to 1(x) 

were are waiting for an amicable settlement on good faith. In the meantime, 

the petitioner No. 1(v) had filed an application before the pro forma opposite 

party No. 2 for correction of records vide Misc. Case No. 27/2019. Further, the 

petitioner No. 1(ii) had filed an application before the pro forma opposite 

party No. 1 in order to stop the issue of any possible permission for transfer of 

the suit land. On 10.09.2019, the opposite parties refused the settlement of 

the dispute and threatened that the opposite party No. 1 will transfer the suit 

land in favor of his son i.e. the opposite party No. 2. They further threatened 

to dig earth from the suit land and to sell the same to different persons for 

profit, thereby changing the present status and topography of the suit land. 

As such, the petitioners had prayed that the opposite parties may be 

restrained by an order of ad interim injunction till disposal of the suit. The 

petitioner Nos. 1(i) to 1(x) are the owners of the suit land having all right, title 

and interests thereon. The opposite parties have dispossessed them from the 

suit land without any corresponding right, title and interest over the same. 

Hence, the case. 

 

4. At the very first hearing of the case, prior to the appearance of the opposite 

parties, this court was pleased to consider the urgency of the situation and 

order the parties to maintain a Status Quo as regards the current possession 
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and topography of the suit land, till disposal of the main suit or until further 

orders in this regard. 

 

5. The opposite parties No. 1 to 9 entered appearance in the case after proper 

service of notices upon them. In due course of time, they submitted their 

written objections against the petition. In their written objection, the opposite 

parties asserted that the instant case is not maintainable in law and in its 

present form. The instant case has no merits and is liable to be dismissed. It 

has been filed with some false and fabricated grounds by suppressing the 

material facts. They specifically denied the veracity of the averments in the 

petition. They stated that one Soforuddin was the owner and possessor of the 

A scheduled land. He was the elder brother of late Bahadur Ali and the 

plaintiff/petitioner No. 1 is his nephew. During his lifetime, Soforuddin had 

gifted the A scheduled land to the defendant/opposite party No. 1 out of love 

and affection in the year 1968. The gift was coupled with delivery of 

possession. After accepting the gift, the donee has been possessing the suit 

land by cultivating crops therein, till this date. In the year 1972, the names of 

the plaintiff/petitioner No. 2 and predecessors of the other plaintiffs were 

illegally recorded in the record of rights by ‘managing’ the Settlement staff. 

Subsequently, the names of the plaintiff No. 2 and the predecessors of the 

other plaintiffs were deleted by inserting the name of the defendant/opposite 

party No. 1. Neither the plaintiff No. 2 nor the predecessors of the other 

plaintiffs were the owners or possessors of the A scheduled land. The 

petitioners or their predecessors had never possessed the A scheduled land at 

any point of time. Hence, the question of their dispossession from the suit 

land at the hands of the defendant/opposite party does not arise. The 

defendant/opposite party has every right, title, interest and long-standing 

possession of over 40 (Forty) years in the suit land. They admitted that the 

Misc. Case No. 27/2019 was filed by the plaintiffs but the same was rejected 

by the Assistant Settlement Officer, Mankachar Circle. The plaintiffs/petitioners 

have no right, title or interests over the suit land. The three golden principles 

mandated for grant of any injunction are in favor of the opposite parties. As 

such, they had prayed for the dismissal of the instant case with costs and 

compensation. 
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6. The pro forma opposite parties were duly served with notices from this court. 

However, they failed to enter appearance in the case altogether. As a result, 

the case was heard ex-parte against the pro forma opposite parties. 

 

7. I have heard the arguments put forward by the learned counsel for the 

petitioners. No arguments were advanced on behalf of the opposite parties. I 

have gone through the Case Record thoroughly.  

 

8. Before going into the merits of the petition, let me be clear of this fact that 

what we have in this case are mere opposing averments of the two sides 

without any material evidence from either side to substantiate their respective 

claims. The petitioners have claimed ownership over the suit land on the 

strength of their inheritance. The petitioners have asserted in their petition 

that the petitioner No. 2, along with the predecessors in interests of the other 

petitioners, were the actual owners and possessors of the suit land. As per a 

family settlement, the suit land had fallen in the share of Obial Sheikh (since 

deceased). After the death of Obial Sheikh, his legal heirs i.e. the petitioner 

Nos. 1(i) to 1(x) had inherited the suit land and had been possessing the 

same by cultivating various types of crops therein. The opposite party No. 1, 

while acting in collusion with revenue department officials, managed to enter 

his name in the record of rights of the suit land, even though he has no rights 

over the plot. Thereafter, he had forcefully dispossessed the petitioner Nos. 

1(i) to 1(x) from the suit land, with cooperation of the other opposite parties. 

Although he had assured that he will vacate the suit lands and will ensure 

correction of the revenue records, he later went against his promise and 

refused to vacate the suit land in favor of the said petitioners. On the other 

hand, the opposite parties have also claimed ownership over the suit land with 

an assertion that the actual owner of the suit land was one Soforuddin, who 

had gifted the suit land to the opposite party No. 1 in the year 1968. Since 

then, the opposite party No. 1 has been in possession of the suit land by 

cultivating crops therein. Neither the present petitioners nor their 

predecessors were in actual possession of the suit land at any point of time. 

The names of the petitioner No. 2 and the predecessors of the other 

petitioners were entered in the revenue records mistakenly, a mistake that 

was subsequently corrected to include the name of the opposite party No. 1. 

Now, the scrutiny and appreciation of the evidence of the two sides is a 
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matter confined to the realms of the original suit. Hence, the final rights and 

liabilities of the parties can only be determined in the main suit after a 

rigorous analysis of all the evidence on record. In this proceeding, one is 

merely concerned as to whether the petitioners have made out a case for 

grant of a relief of temporary ad-interim injunction against the opposite 

parties, that is whether the opposite parties should be restrained from 

performing certain acts, or not.  

 

9. The petitioners have submitted a copy of the Chitha pertaining to the suit 

land. It contains the names of the petitioner No. 2 and the predecessors of 

the other petitioners. However, it is seen that their names had been struck off 

from the records to include the name of the opposite party No. 1. The 

corresponding remark/entry states that the names were struck off upon an 

objection by the opposite party No. 1. There is no indication of the ground for 

such objection by the opposite party and there is no mention of the year in 

which the ‘correction’ had been made. As such, it cannot be ascertained as to 

what was the basis of the striking out of names of the petitioners. Overall, it 

can be held that the petitioners do have a prima facie case in their favor. 

 

10. Section 52 of the Transfer of Property Act, 1882 mandates that during the 

pendency of any suit or proceeding, in which right to immovable property is 

directly and specifically in question, the property cannot be transferred or 

otherwise dealt with by any party so as to affect the rights of any other party 

except under the authority of the court. As the petitioners have asserted a 

right over the suit land which is yet to be finally decided in the main suit, any 

change in the Status Quo regarding the present title or topography of the suit 

land will adversely affect the rights of the petitioners and can have the effect 

of nullifying an adjudication of this court.  

 

11. As the matter pertains to ownership and possession of an immovable 

property, it can be presumed that any unlawful interference with the same 

can lead to losses that cannot be compensated in terms of money.  

 

12. In view of the above discussion, it is hereby directed that both the sides to 

this case will maintain a Status Quo as regards the current title, status, 

possession and topography of the suit land, with effect from the date of this 
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order till disposal of the main suit. Moreover, the parties are directed not to 

alienate the suit land in any manner, with effect from the date of this order till 

disposal of the main suit. The order dated 19.09.2019 is hereby made 

absolute till the date of actual disposal of the main suit.  

 

13. This petition is disposed off with this order and direction. The Misc. case is 

disposed off accordingly. 

 

Given under my hand and the seal of this court on this the 11th day of December, 

2020 at Hatsingimari, Dhubri.  

 

                                                      

                                                             ABHIJIT SAIKIA, 

                                                   MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

TYPED BY ME:  Abhijit Saikia - Munsiff, Hatsingimari, Dhubri. 


